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STATE PROCURENMENT 2.5.109
Sub- Chapter 1
Speci al Purchasing Activities
2.5.101 DEFINITIONS (IS HEREBY REPEALED) (History: 18-

4-101, MCA, IMP, Title 18, chapter 4, MA, NEW 1978 MAR
p. 717, Eff. 3/25/78 REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.102 REQUI SITION TIME SCHEDULE (1S HEREBY REPEALED)
(Hi story: 18-4-101, MCA; |IMP, Title 18, chapter 4, MCA
NEW 1978 MAR p. 717 Eff. 3/2 25/ 78, REP, 1983 MAR p. 1918,
Eff. 12/30/83.)

2.5.103 REQUI SI TI ONI NG PROCEDURES ( PREPARATI ON  AND
SUBM SSION) (IS HEREBY REPEALED) (History: 18-4-101, MCA;
IMP, Title 18, chapter 4, MCA;  NEW 1978 MAR p. 717,

Eff. 3/25/78; REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.104 AGENCY PURCHASI NG AUTHORITY (IS HEREBY REPEALED)
(Hi story: 18-4-101, MCA; |IMP, Title 18, chapter 4, MCA
NEW 1978 MAR p. 717, Eff. 3/ 2 25/ 78, REP, 1983 MAR p. 1918,
Eff. 12/30/83.)

2.5.105 TERM CONTRACTS (IS HEREBY REPEALED) (History:
18-4-101, MCA; IMP, Title 18, chapter 4, MA, NEW 1978 MAR
p. 717, Eff. 3/25/78; REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.106 BID LIST (IS HEREBY REPEALED) (History: 18- 4-
101, MCA; IMP, Title 18, chapter 4, MCA;, NEW 1978 MAR p. 717,
Eff. 3/25/78, REP, 1983 MAR p. 1918 Eff. 12/30/83.)

2.5.107 BID PREPARATION (IS HEREBY REPEALED) (History:
18-4-101, MCA;, IMP, Title 18, chapter 4, MCA, NEW 1978 MAR
p. 717, Eff. 3/25/7 78 REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.108 SOLICITATION OF BIDS (IS HEREBY REPEALED)
(Hi story: 18-4-101, MCA; |IMP, Title 18, chapter 4, MCA
NEW 1978 MAR p. 717, Eff. 3/25/78 REP, 1983 MAR p. 1918,
Eff. 12/30/83.)

2.5.109 AWARDI NG OF CONTRACTS (1S HEREBY REPEALED)
(Hi story: 18-4-101, MCA; |IMP, Title 18, chapter 4, MCA
NEW 1978 MAR p. 717 Eff. 3/25/78 REP, 1983 MAR p. 1918,
Eff. 12/30/83.)
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2.5.110 ADM NI STRATI ON

2.5.110 RECORDS CF BIDS (IS HEREBY REPEALED) (History:
18-4-101, MCA;, IMP, Title 18, chapter 4, MCA, NEW 1978 MAR
p. 717, Eff. 3/25/7 78 REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.111 QUALITY CONTROL - RECEIPT AND INSPECTION (IS
HEREBY REPEALED) (H story: 18-4-101, MCA;, IMP, Title 18,
chapter 4, MCA;, NEW 1978 MAR p. 717, Eff. 3/25/ 7 78 REP, 1983
MAR p. 1918 Eff. 12/30/83.)

2.5.112  NONPERFORMANCE BY VENDOR (1S HEREBY REPEALED)
(History: 18-1-402, MCA; [MP, 18-1-402, MCA; NEW 1978 MAR p.
717, Eff. 3/25/78; REP, 1981 MAR p. 202, Eff. 3/13/81.)

2.5.113 NONPERFORVMANCE BY STATE (IS HEREBY REPEALED)
(H story: 18-1-402, MCA; |1 MP, 18-1-402, MCA;, NEW 1978 MAR
p. 717, Eff. 3/25/78; REP, 1981 MAR p. 220, Eff. 3/13/81.)

2.5.114 JO NT GOVERNMENTAL PURCHASE (1S HEREBY REPEALED)
(Hi story: 18-4-101, MCA; IMP, Title 18, chapter 4, MCA, NEW
1978 MAR p. 717, Ef f. 3/ 25/ 78; REP, 1983 MAR p. 1918,
Eff. 12/30/83.)

2.5.115 NEGOTI ATED REHABI LI TATI ON CONTRACTS (1S HEREBY
REPEALED) (History: 18-5-102, MCA; [MP, 18-5-101 through 18-
5-103, MCA; NEW 1978 MAR p. 717, Eff. 3/25/78; REP, 1983 MAR
p. 1918, Eff. 12/30/83.)

2.5.116 REFERENCED FORMS (IS HEREBY REPEALED) (Hi story:
18-4-101, MCA, |IMP, Title 18, chapter 4, MCA;, NEW 1978 MAR
p. 717, Eff. 3/25/7 78 REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.117 TRANSFER OF CONTRACTS OR COLLUSI ON - ADDI TI ONAL
PENALTIES (IS HEREBY REPEALED) (History: 18-4-101, MCA; |MP,
Title 18, chapter 4, MCA; NEW  Eff. 12/ 31/ 72; TRANS,
Eff. 11/30/78; REP, 1983 MAR p. 1918, Eff. 12/30/83.)

2.5.118 MONTANA SMALL BUSI NESS PURCHASI NG ACT (1S HEREBY
REPEALED) (History: 18-4-101 and 18-5-304, MCA, 1MP, Title
18, chapter 5, part 3, MCA, NEW Eff. 6/17/74; TRANS, Eff.
11/ 30/78; AMD, 1990 MAR p. 1770, Eff. 9/14/90; REP, 1995 MAR
p. 2241, Eff. 11/1/95.)

2.5.119  STUDENT ASSOCI ATI ON PROCUREMENT EXEMPTION (IS
HEREBY REPEALED) (Hi story:  18-4-221, MNCA; [MP, 18-4-132,
MCA; NEW 1990 MAR p. 1770, Eff. 9/14/90; REP, 2000 MAR p. 65,
Eff. 2/1/00.)
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STATE PROCUREMENT 2.5.120

2.5.120 THE STATE EMPLOYEES CHARI TABLE d VI NG CAMPAI GN

(1) The state enployees' charitable giving canpaign
(SECEC) may procure supplies and services costing $25,000 or
| ess using a purchase technique that best neets the canpaign's
needs. (Hi story: 18-4-221, MCA, |IMP, 18-4-221, MCA;, NEW 1999
MAR p. 1292, Eff. 6/18/99; AMD, 2002 MAR p. 2651, Eff.
9/ 27/ 02.)
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STATE PROCUREMENT 2.5.201
Sub- Chapter 2
Regul ati on of Procurenent Activities

2.5.201 DEFINITIONS In these rules, words and terns
defined in Title 18, chapter 4, MCA, shall have the sane
nmeaning as in the statutes and, unless the context clearly
requires otherwise or a different neaning is prescribed for a
particul ar section, the follow ng definitions apply:

(1) "Agency" nmeans an agency, bur eau, conmi ssi on,
commttee, council, departnent, governnental corporation
institution, | egi sl ative body, or ot her entity,
instrumentality, or official of the executive, |egislative or
judicial branch of the state, including the board of regents
and the Montana university system

(2) "Advantageous" neans a judgnmental assessnent of what
is in the state's best interest.

(3) "Alternate procurenent method" neans a nethod of
procuring supplies or services in a manner not specifically
described in law, but instead authorized by the departnent
under 18-4-302, MCA, following the requirenents of 18-4-122
MCA.

(4) "Bid" means the executed docunent submtted by a
"bidder" in response to an invitation for bid.

(5) "Brand nanme specification™ means a specification
that cites a brand nane, nodel nunber, or sonme other
designation that identifies a specific product as an exanple
of the desired characteristics and/or quality of merchandi se.

(6) "Central stores" nmeans the proprietary program
oper at ed by t he di vi si on whi ch devel ops standard
specifications, procures, warehouses and delivers certain
supplies for state agencies. The bureau also operates the
state and federal surplus prograns for eligible donees.

(7) "Controlled itens" nmeans those supplies and services
identified by the division as commonly used itenms which, when

consolidated for purchasing purposes, result in volunme
adequate to obtain discounted prices.
(8) "Days" nean cal endar days. In conputing any period

of time prescribed or allowed by these rules, the day of the
event after which the designated period of tinme begins to run
is not to be included, but the last day of the period so
conputed is to be included, unless it is a Saturday, Sunday,
or a legal holiday, in which event the period runs until the
end of the next business day.
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2.5.201 ADM NI STRATI ON

(9) "Debar or debarnent”™ nmnmeans an action taken or
decision nmade by the departnent, other than tenporary
determ nations of nonresponsibility or suspension, t hat
prohibits a vendor from proposing, bidding on, or receiving
state contracts for a specific period of tinme or until certain
condi ti ons have been net.

(10) "Departnent” neans the departnent of adm nistration.

(11) "Descriptive literature" nmeans information avail able
in the ordinary course of business which shows the
characteristics, construction, or operations of an item and
enables the state to consider whether the item neets its
needs.

(12) "Director"™ means the director of the departnent of
adm ni stration.

(13) "Division" neans the general services division of
t he departnent of adm nistration.

(14) "Exclusive contract" nmeans that state agencies nust
obtain the specified supply or service from the contract
hol der (s), unless the contract allows otherw se.

(15) "Exigency" neans a purchase nade w thout follow ng
normal purchasing procedures due to a sudden and unexpected
happeni ng or unforeseen occurrence or condition which requires
i edi ate action.

(16) "FOB or f.o.b." neans free on board; a termused in
conjunction with an identified physical |ocation to determ ne:

(a) the responsibility and basis for paynent of freight
charges; and

(b) the point at which title for the shipnent passes
fromseller to buyer. Deliveries are usually FOB destination
which neans a shipnent is to be delivered to the destination
desi gnated by the buyers.

(17) "Lease-purchase agreenent” neans a |ease contract
containing a purchase option in which the |essee's periodic
paynents or parts thereof may be applied to serve both as the
rental obligation and as installnments for acquiring ownership
of the property upon |essee exercising the purchasing option;
a conditional sales contract.

(18) "Non-exclusive contract” means that state agencies
are not required to purchase this supply or service from the
contract holder(s) and nay obtain the necessary service or
supply from a different source followng the requirenents of
Title 18, MCA, and their agency procurenent delegation
agr eenent .

2-118 9/ 30/ 02 ADM NI STRATI VE RULES OF MONTANA



STATE PROCUREMENT 2.5.201

(19) "Ofer"™ neans proposal. "Oferor"™ neans a person
submtting a proposal when a procurenent is nmade by a request
for proposal process.

(20) "Ofice supply" neans an itemin the Central Stores
Product Catalog, wth prefixes beginning with the follow ng
nunbers: 7001 through 7704, 7802 through 7904, 7907 and 9513.

(21) "Procurenent”™ means acquisition wth or wthout
cost, buying, purchasing, renting, leasing, or otherw se
acquiring any supplies or services. It includes all functions
that pertain to the obtaining of any supply or service,
i ncl udi ng descri ption of requirenents, sel ection and
solicitation of sources, preparation and award of contract,
and all phases of contract admnistration. It does not include
the acquiring of supplies or services by gift.

(22) "Property and supply bureau"” means the bureau of the
division which is responsible for the central stores program
and for operating the state and federal surplus prograns for
el i gi bl e donees.

(23) "Print and mail services" nmeans that bureau of the
division responsible for supervising and attending to all
public printing of the state and handling and processing of
state mail for the capitol conplex.

(24) "Purchase order" means a docunment used to formalize
a purchase contract with a vendor

(25) "Request for information"” nmeans a docunent used to
informally solicit information about a narket or type of
avai l able supply or service where there 1is not enough
i nformation readily avai |l abl e to wite an adequat e
specification or work statenent.

(26) "Request for quote" neans any source selection
met hod allowed for in Title 18, MCA

(27) "Requisition” neans the docunent used to request
that a contract be entered into for a specific need, and may
include, but is not Ilimted to, the description of the
requested item delivery schedul e, transportation data,
criteria for evaluation, suggested sources of supply, and
information supplied for the making of any witten
determ nation required by Title 18, chapter 4, MCA, or these
rul es.

(28) "Requisition time schedule" neans a schedul e issued
by the state procurenent bureau each year which designates the
dates by which certain categories of controlled itens nust be
requested fromthe bureau.

(29) "Resident bidder"™ neans a bidder that neets the
requi renents of 18-1-103, MCA
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2.5.201 ADM NI STRATI ON

(30) "Responsible bidder or offeror”™ neans a person who
has the capability in all respects to perform fully the
contract requirenments and the integrity and reliability that
wi Il ensure good faith performance.

(31) "Responsive bidder or offeror” neans a person who
has submtted a bid or offer that confornms in all material
respects to the invitation for bids or request for proposals.

(32) "Restrictive specification®™ nmeans specifications
that unnecessarily |imt conpetition by elimnating supplies
and services that would be capable of satisfactorily neeting
act ual needs.

(33) "Solicitation® means an invitation for bid, a
request for proposal, or any other docunent issued by the
state for the purpose of soliciting bids or proposals to enter
into a state contract.

(34) "Specifications"” nean a detail ed description of what
t he purchaser requires and what a bidder or offeror nust offer
to be considered for an award.

(35) "State procurenent bureau” neans that bureau of the
division responsible for procuring or supervising the
procurenent of all supplies and services needed by the state
excluding those services procured by the property and supply
bureau and publications and graphics bureau.

(36) "Surplus supplies" are supplies no |onger needed by
an agency for its use in the discharge of its duties and
responsi bilities, excluding books.

(37) "Suspension"” neans an action taken by the division
that tenporarily prohibits a vendor from proposing, bidding
on, or receiving state contracts.

(38) "Term contract"” nmeans a contract in which supplies
or services are offered at a predetermined unit price for a
specific period of tine.

(39) "Total contract value" neans the initial contract
period and any options to renew.

(40) "Unit price" nmeans the price of a selected unit of a
supply or services; e.g., price per ton, foot, box.

(41) "Vendor" neans a seller of supplies or services.

(42) "Vendors list" neans a list maintained by the
division listing the nanes and addresses of suppliers of
various supplies and services from whom bids or proposals can
be solicited. (History: 18-1-114 and 18-4-221, MCA, 1 WMP, 18-
4-221, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83; AMD, 1985
MAR p. 244, Ef. 3/15/85; AMD, 1987 MAR p. 1961, Eff.
10/ 30/87; AMD, 1987 MAR p. 2144, Eff. 11/28/87; AMD, 1990 MAR
p. 1770, Eff. 9/14/90; AMD, 1994 MAR p. 2814, Eff. 10/28/94;
AMD, 1995 MAR p. 2241, Eff. 11/1/95; AMD, 1997 MAR p. 1816,
Eff. 10/7/97, AMD, 2000 MAR p. 65, Eff. 2/1/00; AMD, 2001 MAR
p. 2009, Eff. 10/12/01; AMD, 2002 MAR p. 2651, Eff. 9/27/02.)
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STATE PROCUREMENT 2.5.202

2.5.202 DEPARTMENT OF ADM NI STRATI ON RESPONSI BI LI TI ES

(1) The departnent is responsible for all procurenents
of all state supplies and services. Al activities, including
procedures, manuals, and forns, which govern such procurenents
will be prepared by or under the supervision of the
depart nment.

(2) The departnent's general services division wll
establish a vendors list, determne eligibility for residence
preference of vendors for purchases nade under Title 18,
chapter 4, MCA, investigate conplaints against vendors, and
remove vendors from the state list as described in ARM
2.5.401, 2.5.402, 2.5.403, and 2.5. 407.

(3) The departnment's general services division shal
process requisitions for agencies, for itens not delegated, in
accordance with ARM 2. 5. 302.

(4) Except as indicated in ARM 2.5.301 the departnent's
general services division wll identify and purchase al
controlled itens.

(5) The departnent is responsible for the review and
approval of the followi ng equipnment or service procurenents
regardl ess of del egated authority:

(a) all printing-rel ated equi prrent i nvol vi ng
duplicating, printing, bindery, and graphic arts for state
agencies wthin a 10-mle radius of the capitol area--approval
by print and mail services is required;

(b) information t echnol ogy resour ces, i ncl udi ng
hardware, software, and associated services and infrastructure
used to store or transmt information in any form including
voi ce, video, and electronic data--approval by the information
technol ogy services division is required, except as provided
in 2-17-516, MCA

(c) conmunications equipnent and systens--approval by
information technol ogy services division is required; and

(d) mil equipnment to be used within a 10-mle radius of
the capitol area--approval by print and nmail services is
required.

(6) The departnent's general services division del egates
its procurenent authority as foll ows:

(a) except for controlled itens, or as specified in (5),
authority is delegated to all agencies for the procurenent of
supplies and services of $5,000 or |ess;
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2.5.202 ADM NI STRATI ON

(b) authority to purchase supplies and services when the
total contract value is expected to be greater than $5, 000 nmay
be granted or revoked after consideration of the follow ng
factors:

(i) the expertise of the potential delegate in ternms of
procurenent know edge and any specialized know edge pertinent
to the authority to be del egated;

(1i) the past experience of the potential delegate in
exercising simlar authority;

(iii1) the degree of econony and efficiency to be achieved
in meeting the state's requirenents if authority is del egated;
and

(iv) the consistency of del egati on  under simlar
ci rcunst ances.

(c) delegation greater than $5,000 will be given through
a witten delegation agreenent with the state procurenent
bureau. The witten del egation shall specify:

(i) the activity or function authorized;

(it) any limts or restrictions on the exercise of the
del egated aut hority;

(ti1) whether the authority may be further del egated; and

(iv) the duration of the del egation.

(7) The departnent's general services division wll
provide training to agencies on purchasing in accordance wth
del egated responsibilities.

(8 The departnent's general services division my
perform reviews of agency purchasing procedures to insure
conpliance with the delegation agreenent, these rules and
Title 18, chapter 4, MCA

(9) The departnment's property and supply bureau wll
di spose of, or supervise the disposal of, all surplus supplies
bel onging to the state as provided in ARM 2.5.701 and 2.5. 702.
(Hi story: 18-4-221, MCA, | M, 2-17-301, 2-17-512, 18-4-221
and 18-4-222, MCA;, NEW 1983 MAR p. 1918, Eff. 12/30/83; AM
1985 MAR p. 244, Eff. 3/15/85; AMD, 1987 MAR p. 2144, Eff
11/28/87; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 MAR
p. 383, Eff. 2/25/94; AMD, 1995 MAR p. 1788, Eff. 9/15/95;
AMD, 1995 MAR p. 2241, Eff. 11/1/95; AMD, 1997 MAR p. 1816
Eff. 10/7/97;, AMD, 2000 MAR p. 65, Eff. 2/1/00; AMD, 2001 MAR
p. 2009, Eff. 10/12/01.)

NEXT PACGE | S 2-131
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STATE PROCURENMENT 2.5.301
Sub- Chapter 3

Procedures for Using Agencies

2.5.301 DELEGATION OF PURCHASI NG AUTHORITY (1) Agencies
may exercise authority to purchase non-controlled itens with a
total contract value of $5,000 or |ess. Agencies may exercise
del egated purchasing authority greater than $5,6000 and for
exi gency purchases in accordance wth witten delegation
agreenents described in ARM 2.5.202, with the Montana
Procurenment Act and with these rules.

(2) Unless specifically addressed in a delegation
agreenent, agencies nust buy controlled items through the
division except office supply itenms (as defined in ARM
2.5.201) supplied by central stores. These itens may be
purchased directly from vendors if the vendor's price is a
publicly advertised price, established catalog price, or
di scount price offered to the purchasing agency and is |ess
than the price available from the central stores program and
the specifications, terns, conditions, and delivery of these
items neet or exceed the central stores program

(3) Delegation and conpetitive procedures are not
necessary for the follow ng purchases: salaries; fees for
those professions exenpted by 18-4-132, MCA; travel and per
diem retirenment and social security paynents; freight;
[andfill charges; supplies or services whose prices are
regulated by the public service commssion or ot her
governnmental authority; pastoral services; training; training
and conference space rental and catering; and fresh fruits and
vegetables. (H story: 18-4-221, MCA; | MP, 18-4-221, 18-4-222
and 18-4-302, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83; AM
1985 MAR p. 244, Eff. 3/15/85; AMD, 1986 MAR p. 242, Eff.
2/ 28/ 86; AMD, 1987 MAR p. 1961, Eff. 10/30/87; AMD, 1987 MAR
p. 2144, Eff. 11/28/87; AMD, 1990 MAR p. 1770, Eff. 9/14/90;
AMD, 1994 MAR p. 383, Eff. 2/25/94; AMD, 1994 MAR p. 2814,
Eff. 10/28/94; AMD, 1995 MAR p. 2241, Eff. 11/1/95; AMD, 1997

MAR p. 1816, Eff. 10/7/97; AMD, 2001 MAR p. 2009, Eff.
10/ 12/ 01.)
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2.5.302 REQUI SITIONS FROM THE AGENCI ES TO THE DI VI SI ON

(1) Al agenci es nmust conpl ete t he division's
requisition form when a state purchase order or contract is
required fromthe division. The requisition nust be signed or
el ectronically approved by an authorized agency official.
Only itens of a like nature (itenms ordinarily procurable from

the same vendor) to be billed to one location shall be
conbined on one requisition. A separate requisition is
required for each billing |ocation. The requisition nust be

acconpani ed by specifications as described in ARM 2.5.501.
Completed requisitions for coarse paper, conputer paper,
conput er software supported by information technol ogy services
division, fine paper, fornms, flags, fire extinguishers,
janitorial supplies, and office supplies shall be forwarded to
the property and supply bureau; requisitions for printing
shall be forwarded to print and mail services. Conpleted
requisitions for supplies and services (not |isted above)
shall be forwarded to the state procurenent bureau

(2) Agencies nust obtain witten approval as required
for equi pment described in ARM 2.5.202(5). Witten approva
nmust acconpany the requisition.

(3) Upon receipt of a requisition, the division wll
initiate and schedule the solicitation. The division wll
send a copy of the solicitation to the requesting agency for
review prior to bid opening.

(4) The division may cancel a requisition if deened
appropriate for reasons such as, but not l|limted to, the
followi ng. The requisition:

(a) does not contain sufficient specifications;

(b) cannot be processed in a tinely manner;

(c) has no evidence of approvals required in (2) above;
or

(d) does not conply with all requirenents of these
rul es.

(5) Requisitions for supplies and services to be
purchased with funds from a given fiscal year nust be
submtted to the general services division by May 1 of that
fiscal year. (Hi story: 18-4-221, MCA, |1 MP, 18-4-221, MCA
NEW 1983 MAR p. 1918, Eff. 12/30/83; AMD, 1985 MAR p. 244,
Eff. 3/15/85; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994
MAR p. 383, Ef. 2/25/94; AMD, 1994 NMNMAR p. 2814, Eff.
10/ 28/ 94; AMD, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2000 MAR
p. 65, Eff. 2/1/00; AMD, 2001 MAR p. 2009, Eff. 10/12/01.)
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2.5.303 ENFORCING THE CONTRACT (1) Except for itens
purchased and warehoused by the division's central stores
program agencies are responsible for receiving supplies and
services procured on their behalf by the departnent.
Recei ving neans inspecting the supply or service and checking
it against the contract to ensure that it is acceptable,
conplete and in conpliance with the ternms of the contract.

(2) Agencies should submt conplaints about vendor

performance to the division. The division will investigate
conplaints and attenpt to resolve the problemto the agency's
satisfaction. The division will notify the conplaining agency

of any action taken as a result of the conplaint.

(3) The state of Montana reserves the right to assess
liquidated damages for failing to conply wth delivery
requirenents indicated in the bid or proposal. This sum may
be deducted from vendor paynent for failure to deliver when
specified. Liquidated damges should not be punitive and
should only be used where it is difficult to determne actua
damages at the tine of contracting. (H story: 18-4-221, MCA
| MP, 18-4-221, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83; AM,

1990 MAR p. 1770, Eff. 9/14/90; AMD, 2000 MAR p. 65, Eff.
2/ 1/ 00.)
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Sub- Chapter 4
Procedures for Vendors

2.5.401 VENDORS LIST (1) The general services division

maintains a vendors list for all supply and service
commodi ties. Nanes and addresses on the vendors |ists shal
be available for public inspection but these lists shall not
be used for private pronotional, comrerci al or market
pur poses.

(2) To get on the vendors list, a vendor nust register
with the division on a form supplied by the division,
including information sufficient to identify the supplies or
services the vendor w shes to supply. (H story: 18- 4- 221,
MCA, | MP, 18-4-221, MCA;, NEW 1983 MAR p. 1918, Eff. 12/30/83;
AMD, 1985 MAR p. 244, Eff. 3/15/85; AMD, 1990 MAR p. 1770,

Eff. 9/14/90; AMD, 1995 MAR p. 2241, Eff. 11/1/95; AMD, 1997
MAR p. 193, Eff. 1/28/97, AMD, 2000 MAR p. 65, Eff. 2/1/00.)

2.5.402 SUSPENSI ON R DEBARVENT FROM  CONTRACT
ELIGBILITY (1) The division has the authority to
tenporarily suspend a vendor from consideration for further
contracts with the state if the division has probable cause to
believe that the vendor has engaged in activities that could
| ead to debarnment from contract eligibility. Debarment applies
both to a firmor an individual. In the case of a firm it my
be applied against any or all businesses in which a firm has
i nvol venent or over which it has ownership or control. In the
case of an individual, debarnment my be applied to and
enforced against any and all businesses in which the
i ndi vidual has any level of interest, ownership or control.
The causes for debarnent include the follow ng:

(a) subm ssion of a false affidavit for Mont ana
resi dency;

(b) vendor is not responsible or responsive as defined
in 18-4-301, MCA, and ARM 2.5.201 and 2.5. 407;

(c) deliberate failure, wthout good cause, to perform
in accordance with the specifications or within the tine limt
provided in a contract;

(d) a recent record of failure to perform or of
unsati sfactory performance in accordance with the terns of one
or nore contracts;

(e) failure to conply wth +the provisions of the
Unenpl oynment | nsurance Law, Title 39, chapter 51, MCA

(f) failure to conmply wth the provisions of the
Wor kers' Conpensation Act, Title 39, chapter 71, MCA; or
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(g) any other cause that the division determnes to be
so serious and conpelling as to affect responsibility as a
state contractor, including debarnment by another governnental
entity.

(2) If there is probable cause that any of the
situations exist as set out in (1), the division shall mail a
notice of suspension to the affected vendor or individual.
The notice nmust state that:

(a) the suspension is for the period it takes to
conplete an investigation into possible debarnent;

(b) bids or proposals wll not be accepted from the
suspended vendor or contracts awarded to the suspended vendor
during the period of suspension;

(c) the suspension is effective upon the date of
issuance of the notice of suspension and, unless the
suspension is termnated by the division or a court, it wll
remain in effect for a period not to exceed 90 cal endar days.

(3) If the division's investigation confirnms a cause for
debarment and the director agrees wth the division's

determnation, a notice wll be served upon the vendor by
certified mail, return receipt requested. The notice wll
i ncl ude:

(a) the pertinent facts supporting the all eged cause for
debarnment and the division's intent to renove the vendor from
eligibility to contract wth the state

(b) notification of the vendor's right to a contested
case hearing on the matter in accordance with the procedures
set forth in Title 2, chapter 4, part 6, MCA

(c) the term of +the debarnment and to what extent
affiliates are affected. The debarnment will be for a specific
period of time or until certain conditions are net, at the
di scretion of the division.

(4) A witten request for hearing nust be received by
the director fromthe vendor within 20 cal endar days after the
date of the mailing of the notice of debarnent. Failure to

timely request a hearing will constitute a waiver by the
vendor of the opportunity for a contested case hearing and
appeal and will result in the director or director's designee

entering an order supporting the vendor's debarnment from
contracting with the state for a specified period of tine or
until certain conditions are net.
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(5 Upon tinely receipt of a witten request for a
contested case hearing, the director shall appoint a hearing
exam ner in accordance with the procedures set forth in Title
2, chapter 4, part 6, MCA, to hear evidence in the matter and
come to a determnation as to whether the facts support the
decision to debar the vendor from contracting with the state
for a specified period of tine or until certain conditions are
met .

(6) The division shall maintain a |list of debarred vendors
on its website at http://ww:.discoveringnontana.com doa/ gsd.
(Hi story: 18-4-221, MCA, | MP, 18-4-241 and 18-4-308, MCA
NEW 1983 MAR p. 1918, Eff. 12/30/83 AMD, 1987 MAR p. 1961,
Eff. 10/30/87; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1995
MAR p. 2241, Eff. 11/1/95; AM, 1997 MAR p. 1816, Eff.
10/ 7/97; AMD, 2001 MAR p. 2009 OEff. 10/ 12/ 01; AMD, 2002 MAR
p. 2651, Eff. 9/27/02.)

2.5.403 BIDDI NG PREFERENCES (1S HEREBY REPEALED)
(H story: 18-1-114 and 18-4-221, MCA; | M, 18-4-221, MCA
NEW 1983 MAR p. 1918, Eff. 12/30/83 AND, ), 1987 MAR p. 1961,
Eff. 10/30/87; AN, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994
MAR p. 2814, Eff. 10/28/94; AMD, 1995 MAR p. 1931, Eff.
9/29/95; AMD, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2000 MAR p.

65, Eff. 2/1/00; REP, 2001 MAR p. 2009, Eff. 10/ 12/ 01. )

2.5.404 BID AND PROPOSAL PREPARATI ON (1) Any
exceptions to the specifications on the part of the bidder or
offeror nust be «clearly indicated. Exceptions my be
rej ect ed.

(2) Each item on which a bidder or offeror submts a
guotation nust be new and unused and of the |atest nodel or
manuf act ure unl ess otherw se specified by the state. It shal
be equal in quality and performance characteristics to that
indicated in the invitation for bid or request for proposal.

(3) The price for each item nust be stated and shall be
clearly shown in the space provided on the form Only one
unit price shall be shown for each item unless specific
provision is made in the form for an optional figure. The
price of each item shall be extended to show the total price
for the quantity requested. In case of error in extension,
the unit price shall prevail.

(4) Itemby-item unit price bids nust be submtted and
will receive primary consideration for award. Al'l -or-none
bids may be submtted as alternatives and will be considered
if clearly in the best interest of the state.
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(5) Unless stated otherwise in the solicitation, paynent
will be due 30 days from

(a) the receipt of a properly executed claim or

(b) upon satisfactory receipt of the nerchandise or
service, whichever is later.

(6) Vendors may quote a cash discount based on early

paynent; however such discounts will not be considered in
determ nation of low bid and paynent terns will remain as in
(5) above.

(7) Vendors will offer a firmprice for 30 days after a

bid or proposal opening, pending award, unless otherw se
provided for in the invitation for bids or request for
pr oposal .

(8) Unless otherwise specified in the invitation for
bids or request for proposals, all bids and proposals shall
show the delivered price FOB destination to the agency,
including all transportation and handling charges. (H story:
18-4-221, MCA, | MP, 18-4-221, MCA;, NEW 1983 MAR p. 1918, Eff.
12/ 30/ 83; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 MAR

2814, Eff. 10/28/94; AMD, 1997 MAR p. 193, Eff. 1/28/97,

AMD, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2000 MAR p. 65, Eff.
2/ 1/ 00.)

2.5.405 BLIND VENDORS' BIDDI NG PREFERENCE (1) A blind
person wishing to claim the vending facility preference nust
conplete the determination form provided by the state
procurenent bureau. The form nust be conpleted by an
opht hal nol ogi st, physician skilled in diseases of the eye or a
state of Montana, departnent of public health and human
services, visual services counsel or

(2) A determnation form shall be submtted with each
i ndi vidual bid. The determ nation formshall be valid for six

nont hs. At the end of the six nonth period, a new
determnation formw Il be required or submtted with bids. A
new determnation form will be required for renewal of a

contract if the contract renewal date exceeds six nonths from
the conpletion date of +the original determination form
(Hi story: 18-5-501, MCA; | MP, 18-5-501, MCA; NEW 1987 MAR p.

250, Eff. 3/31/87; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD,
2000 MAR p. 65, Eff. 2/1/00.)
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2.5.406 VENDOR PROTEST (1) Except for small purchases
or limted solicitations nade pursuant to 18-4-305, MCA a
bi dder, offeror, or contractor aggrieved in connection wth
the solicitation, award, or admnistration of a contract may
protest to the departnent. Protests involving a solicitation
or award must follow the provisions of 18-4-242, MCA The
protest nust be in witing and state in detail all of the
protestor's objections and allegations of violations of the
Montana Procurenent Act. The conplete protest nust be
submtted to the departnent no later than the close of
busi ness 14 cal endar days after the execution of the contract
in question. The departnent may exercise its discretion when
it decides what is in the best interest of the state.

(2) In the event the protest concerns the adm nistration
of an existing contract, the protesting party nmust follow the
protest procedure set out in the contract. If there is no
procedure stated in the contract, the protesting party nust
submt a protest in witing no later than 14 days after the
cause of action, question, or dispute has arisen. If the
protest is not resolved by nutual agreenent, the departnent
shall issue a witten decision on the protest within 30 days
after the receipt of the protest. In issuing the final
deci sion, the decision nust:

(a) state the reason for the action taken by the
departnment with regard to the contract; and

(b) inform the aggrieved party of the party's right to
pursue judicial review under Title 18, chapter 1, part 4, MCA

(3) "Days" nean cal endar days as defined in ARM 2. 5. 201.

(4) Any agency which exercises delegated authority from
the departnent to engage in purchasing activities s
responsible for responding to a protest or contested case
hearing concerning the solicitation, award, or admnistration
of a contract within their authority. (H story: 18- 4- 221,
MCA, 1MP, 18-4-221 and 18-1-402, MCA; NEW 1994 MAR p. 2814,

Eff. 10/28/94; AMD, 1997 MAR p. 193, Eff. 1/28/97; AWD, 1997

MAR p. 1816, Eff. 10/7/97; AMD, 2000 MAR p. 65, Eff. 2/1/00;
AMD, 2001 MAR p. 2009, Eff. 10/12/01.)

2.5.407 STANDARDS OF RESPONSIBILITY (1) Anong factors
that may be considered in determ ning whether the standard of
responsibility has been nmet are whether a prospective
contractor:
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(a) has available the appropriate financial, material
equi pnent, facility, and personnel resources and expertise, or
the ability to obtain them necessary to indicate capability
to meet all contractual requirenents;

(b) bhas a satisfactory record of integrity;

(c) is qualified legally to contract with the agency;

(d) has not failed to supply any necessary information
in connection with the inquiry concerning the responsibility;
and

(e) has a satisfactory record of past perfornmance.

Not hi ng shal | pr event t he pr ocur enment of ficer from
establishing additional responsibility standards for a
particul ar pr ocur enent , provi ded that these additional

standards are set forth in the solicitation, or from using
past performance with the state of Montana as a reference.

(2) A prospective contractor nmnust supply information
request ed by the pr ocur enent of ficer concerning the
responsibility of the contractor in a tinely and convincing
manner . If the contractor fails to supply the requested
i nformati on, the  procurenent of ficer shal | base the
determ nation of responsibility upon any available information
or may find the prospective contractor nonresponsible.

(3) The prospective contractor may denonstrate the
avai lability of necessary financing, equipnent, facilities,
expertise, and personnel by submtting upon request:

_ (a) evidence that the contractor possesses the necessary
Itens;

(b) acceptable plans to subcontract for the necessary
items; or

(c) a docunent ed conmmi t ment from or explicit
arrangenment wth, a satisfactory source to provide the
necessary itens.

(4) If a bidder or offeror who otherw se woul d have been
awarded a contract is found nonresponsible, a witten
determ nation of nonresponsibility setting forth the basis of
the finding nust be prepared by the procurenent officer. The
determ nati on nust be nmade part of the procurenent file and a
copy of the determnation mailed to the affected bidder or
of feror. (Hi story: 18-4-221, MCA; | MP, 18-4-308, MCA, NEW
1995 MAR p. 1788, Eff. 9/15/95; AMD, 2000 MAR p. 65, Eff.
2/ 1/ 00.)
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2.5.408 RECI PROCAL PREFERENCE (1) Section 18-1-102,
MCA, requires a state agency to apply a reciprocal preference
to the bid of a nonresident bidder equal to the percent of the
preference given to the bidder in the state or country in
whi ch the bidder is a resident.

(2) A reciprocal preference is applied only to an
invitation for bid for supplies or an invitation for bid for
nonconstruction services for public works as defined in 18-2-
401(9), MCA, but only in the event that federal funds are not
involved in the anticipated purchase. In addition, a
reci procal preference is only applied if it wll benefit a
Mont ana resident bidder as defined in 18-1-103, MCA

(3) If it is determned that the |owest responsive and
responsi bl e bidder would receive a percent preference in its
resident state, that percent is added to the bid of the
nonr esi dent bi dder. If the nonresident bidder is still the
| onest responsive and responsible bidder after the preference
adj ust rent has been nmade, the contract price is the price bid,
not the adjusted price.

(4) A resident bidder nust conplete a bidder affidavit
to verify resident eligibility. This affidavit nust be on
file with the departnent before a bid award can be nade.

(5) The business nanme and federal identification nunber
on the Montana resident affidavit nust match the business nane
and federal identification nunber on the submtted bid
docunents in order to be considered for the application of
reci procal preference. (H story: 18-1-114 and 18-4-221, MCA
IMP, 18-1-102, MCA; NEW 2001 MAR p. 2009, Eff. 10/12/01; AMD,
2002 MAR p. 2651, Eff. 9/27/02.)
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Sub- Chapter 5
General Bid Provisions

2.5.501 SPECI FI CATI ONS (1) Speci fications shal
clearly describe the state's requirenents and allow for the
obtaining of a supply or service which is adequate and
suitable for the state's needs in a cost effective manner.
Specifications may take into account, to the extent
practicable, the costs of ownership and operation as well as
initial acquisition costs and shall permt nmaximum practicable
conpetition consistent with this purpose.

(2) Specifications shall, to the extent practicable,
enphasi ze functional or performance criteria and limt design
or other detailed physical descriptions to those necessary to
neet the needs of the state. To facilitate the use of the
criteria an agency shall attenpt to include as a part of their
requi sitions the principal functional or performance needs to
be net and any conpatibility requirenents.

(3) In developing specifications, accepted conmmerci al
standards shall be used and unique requirenents shall be
avoi ded, to the extent practicable.

(4) Brand nane itenms or descriptions may be used to
i ndi cate standards of quality, performance and/or use desired.

(5) Restrictive specifications shall not be used unless
no ot her manner of description will suffice. In that event, a
witten determ nation shall be nmade that it is not practicable
to use a less restrictive specification.

(6) A specification for a specific brand of supplies or
services may be used if the requesting agency has a docunented
need to maintain a standard of performance and conpatibility
wi th existing supplies, equipnment or staff experience.

(7) The suggested format for specifications 1is as

) name of commodity;

) purpose/use for commodity;

) description of comuodity;

) each item of the description should fulfill a
nal or physical requirenent.

i) if brand nanmes are necessary to indicate quality
i st an acceptabl e brand nane.

) justification shall be provided and attached if a
and i s necessary.

justification shall be provided and attached if the

is to be a sole source purchase.
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(d) description of other requirenents, such as warranty,
training, parts, manuals, service, etc.

(e) description of any wunusual conditions, such as
installation, field tests, fiscal year funding source, etc.

(f) date commpdity is to be delivered.

(g) location where commodity is to be delivered.

(h) nane, address and phone nunber of agency contact

person.
(i) receiving procedures (if testing, sanpling or other
evaluation will be performed when comodity is delivered to

determ ne acceptability) nust be descri bed. (Hi story: 18- 4-
232, MCA; 1 MP, 18-4-231 through 18-4-234, MCA; NEW 1983 MAR
p. 1918, Eff. 12/30/83; AMD, 1985 MAR p. 244, Eff. 3/15/85;
AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 MAR p. 2814,

Eff. 10/28/94; AMD, 2000 MAR p. 65, Eff. 2/1/00.)

2.5.502 BID, PROPCSAL, AND CONTRACT PERFORVMANCE SECURITY

(1) The state may, at its discretion, require bid or
proposal security and/or contract performance security for the
procurenent of services and supplies.

(2) Bid or proposal security and contract performance
security requirenents nust be stated in the invitation for
bids or the request for proposals.

(3) The preferred types of security are bonds as
described in 18-4-312(3)(a), MCA, and cash as described in 18-
4-312(3)(c) and (d), MCA. The security nust be payable to the
state of Mntana and the contract performance security nust
remain in effect for the entire contract period. The
departrment will supply bid and proposal security bond and
contract performance security bond forns when security is
required. These are the only acceptable fornms for surety bond
or irrevocable letter of credit subm ssion.

(a) |If a certificate of deposi t, noney mar ket
certificate, cashier's check, ~certified check, irrevocable
letter of «credit, bank noney order, or bank draft is
determined to be acceptable, it nust be issued from a

federally chartered or state-chartered bank or savings and
| oan association that is insured by or for which insurance is
adm nistered by the federal deposit insurance corporation or
that is drawn and issued by a credit wunion insured by the
national credit union share insurance fund.

(b) Irrevocable letters of credit in excess of $100, 000
from a single financial institution will not be accepted as
security for contracts.

(c) Facsimle, electronic or photocopy copies of bid or
contract security are not acceptable.
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(d) Certificates of deposit or noney market certificates
will not be accepted as security for bid, proposal, or
contract security unless the certificates are assigned only to
the state. Al interest incone from these certificates nust
accrue only to the contractor and not the state.

(4) Factors to consider in requiring bid/ proposal
security and in determning the anmbunt of the security
i ncl ude:

(a) type of commodity;

(b) past state experience;

(c) labor required to performcontract;

(d) materials required to performcontract.

(5) Al negotiable instrunments provided as bid security
and proposal security wll be returned to the unsuccessful
bi dders/offerors within 30 days fromdate of the award.

(6) Factors to consi der in requiring contract
performance security and in determning the ambunt of security
i ncl ude:
type of commodity;
past state experience;
| abor required to performcontract;
materials required to performcontract;
amount and nunber of subcontracts;
damages chargeable to the state if the contractor
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estimated dol |l ar anobunt of total contract.

Al contract performance security, except bonds,
will be returned to the successful bidder or offeror upon
conpletion of the contract, or at the discretion of the
procurenent official as docunented to assure contract
conpletion, or warranty period as declared wthin the
contract. (Hi story: 18-4-221, MCA; [ MP, 18-1-201 and 18-4-
312, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83; AMD, 1986 MAR
p. 242, Eff. 2/28/86; AMD, 1987 MAR p. 1961, Eff. 10/30/87;
AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 MAR p. 2814,

Eff. 10/28/94; AMD, 1995 MAR p. 1788, Eff. 9/15/95; AMD, 1997
MAR p. 1816, Eff. 10/7/97, AMD, 2000 MAR p. 65, Eff. 2/1/00;
AMD, 2000 MAR p. 2962, Eff. 10/27/00; AMD, 2001 MAR p. 2009,

Eff. 10/12/01; AMD, 2002 MAR p. 2651, Eff. 9/27/02.)

2.5.503 PUBLIC NOTICE (1) Invitation for bids and
request for proposals shall be nmiled, posted electronically,
or otherwise furnished to a sufficient nunber of bidders or
offerors required to secure conpetition
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(2) In the interest of econony, notices of availability
of invitations for bids and request for proposals may be
mai l ed as provided in (1) and/or advertised as provided in (4)
instead of the conplete invitation or request.

(3) Were appropriate the state may require paynent of a
fee or a deposit for supplying the invitation for bids or
request for proposals.

(4) In the event that it is either not practicable or
not advantageous to the state to furnish solicitations to all
the vendors listed on the central vendors list for a specific
supply or service, the purchasing agency may elect to shorten
the list by selecting a sanple of bidders or offerors.
(Hi story: 18-4-221, MCA; | MP, 18-4-303 and 18-4-304, MCA;
NEW 1983 MAR p. 1918, Eff. 12/30/83; AMD, 1985 MAR p. 244,
Eff. 3/15/85; AMD, 1987 MAR p. 1961, Eff. 10/30/87; AMD, 1990
MAR p. 1770, Eff. 9/14/90; AMD, 1997 MAR p. 1816, Eff.

10/ 7/ 97; AMD, 2000 MAR p. 65, Eff. 2/1/00.)

2.5.504 COST PRINCIPLES (1S HEREBY REPEALED) (History:
18- 4-225, MCA, | MP, 18-4-225, MCA; NEW 1983 MAR p. 1918, Eff.
12/30/83; REP, 1997, MAR p. 1816, Eff. 10/7/97.)

2.5.505 M STAKES AND M NOR VARIATIONS IN BIDS AND OFFERS

(1) The procurenent officer may allow a bidder or
offeror to correct mnor mstakes in a bid or offer if the
m stake is clearly not attributed to an error in judgnent, and
the mstake and the intended correct bid or offer is clearly
evident on the form of the document. Exanples of correctable
m st akes include, but are not limted to:

(a) typographical errors;
errors in extending unit prices;
transposition errors;
arithnetical errors; and
signature omtted.

The procurenment officer my permt a bidder or
offeror to withdraw a | ow bid or proposal if:

(a) a mstake is clearly evident on the face of the
docunent but the intended correct information is not simlarly
evi dent; or

(b) the bidder or offeror submts proof of evidentiary
value which clearly and convincingly denonstrates that a
m st ake was made.

NSNS
NDODQOOT
—
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(3) The division admnistrator of the general services
division or designee may waive mnor variations in a bid,
offer, or solicitation. (Hi story: 18-4-221, MCA; | MP, 18-4-
303 and 18-4-304, MCA;, NEW 1983 MAR p. 1918, Eff. 12/30/83;
AMD, 1988 MAR p. 1521, Eff. 7/15/88; AMD, 1995 MAR p. 1788,

Eff. 9/15/95; AMD, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2000
MAR p. 65, Eff. 2/1/00; AMD, 2001 MAR p. 2009, Eff. 10/12/01.)

2.5.506  ANTI COVPETI TI VE PRACTI CES (IS HEREBY REPEALED)
(H story: 18-4-221, MCA, 1 MP, 18-4-314, MCA; NEW 1983 MAR p.

1918, Eff. 12/30/83; REP, 1990 MAR p. 1770, Eff. 9/14/90.)

2.5.507 PREQUALI FI CATION OF VENDORS (1) Vendors nmay be
prequalified for particular types of supplies and services
under the follow ng conditions:

(a) a need exists to limt a solicitation to those
vendors who neet statutory or licensing requirenents
applicable to the solicitation; or

(b) a need exists to mnimze the time necessary to
verify vendor qualifications which otherwi se would jeopardize
the tinely award of contracts.

(2) The docunentation for vendor prequalification nust
reflect the capability of the selected vendor(s) to adequately
perform the <contract. The criteria for prequalification

i ncl ude, but are not Ilimted to, technical expertise
experience, quality of performance, |ocation, availability,
rat es, prices, financi al stability, past per f or mance,

cat al ogs, or other criteria relevant to a particular
procur enent .
(3) Prequalification nmust be approved by the division.
(4) Prequalification of a prospective vendor does not
necessarily represent supply or service acceptability or a
finding of responsibility. (Hi story: 18-4-221, MCA; | MP, 18-
4-309, MCA; NEW 1997 MAR p. 1816, Eff. 10/7/97.)

2.5.508 REQUESTS FOR | NFORVATION (1) A request for
information, as defined in ARM 2.5. 201, may be used by an
agency only to obtain prelimnary information about a market
or the type of avail able supply or service, where there is not
enough information readily available to wite an adequate
specification or work statenent. A request for information
may not be used as a source selection nethod to procure a
supply or service. (H story: 18-4-221, MCA, | MP, 18-4-221,
MCA; NEW 2000 MAR p. 65, Eff. 2/1/00.)
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2.5.509 LATE BIDS OR PROPOSALS (1) Regar dl ess of
cause, l|late bids and proposals wll not be accepted and wl|
automatically be disqualified from further consideration. It
shall be solely the vendor's risk to assure delivery at the
specified office by the specified tine.

(2) Late bids and proposals will not be opened and may
be returned to the vendor at the expense of the vendor or
destroyed if requested. (History: 18-4-221, MCA, 1 MP, 18-4-
221, MCA; NEW 2000 MAR p. 65, Eff. 2/1/00; AMD, 2001 MAR p.
2009, Eff. 10/12/01.)
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Sub- Chapter 6
Types of Bids

2.5.601 COWPETI TI VE SEALED BIDS (1) "Sealed bid" is
the preferred nethod of conpetitive procurenent for state
supply contracts and service contracts estinmated to exceed the
amount designated in ARM 2.5.603 as a small purchase or a
l[imted solicitation. Sealed bids shall be solicited with an
invitation for bid.

(2) The invitation for bid shall include the follow ng:

(a) Instructions and information to bidders concerning
the bid subm ssion requirenents, including the tinme and date
established for bid opening, the address of the office to
which bids are to be delivered, and any other special
i nfornation;

(b) The purchase description, delivery or perfornmance
schedul e, and any inspection and acceptance requirenments not
i ncluded in the purchase description; and

(c) The contract terms and conditions, i ncl udi ng
warranty and bonding or other security requirenents, as
appl i cabl e.

(3) The invitation for bid nmay incorporate docunents by
reference if the invitation for bid specifies where such
docunents can be obtai ned.

(4) Addenda, if any, will be provided to all vendors who
received an invitation for bid, or notice of the addenda w |
be placed in the electronic format designated for giving
public notice.

(5) Upon receipt of a bid or a facsimle transm ssion of
a bid, an enployee of the agency other than the procurenent
officer will cause it to be tinme-stanped and stored in a
secure place until the tine and date set for bid opening. In
order to be considered tinely, a conplete printed bid response
must be delivered to the specified destination by the
specified tine.

(6) Bids shall be opened publicly at the tine, date and
pl ace designated in the invitation for bid.

(7) The division may request state agencies to perform
tests or to provide technical expertise to determ ne product
or service acceptability on bids received.

(8 Following determnation of product acceptability,
bids wll be reviewed to determine which bidder offers the
| owest cost to the state in accordance with the specifications
set forth in the invitation for bids, including the reciprocal
pref erence provisions described in ARM 2. 5. 408.
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(9) Nothing in this rule shall be deened to permt
contract award to a bidder submtting a higher quality item
than that designated in the invitation for bid if such bidder
is not also the | owest bidder as determ ned under (8).

(10) Multiple award contracts are allowable if determ ned
to be in the best interest of the state.

(11) The discretion of the division or the head of a
pur chasi ng agency, will be used to resolve tie bids.

(12) A supplier's currently advertised or established
catalog price, which is available to the public, my be
accepted as a bid subject to the follow ng conditions:

(a) The advertisenent or established catal og price mnust
be received and tine-stanped by the procurenent officer
authorized to enter into contracts prior to or at the bid
openi ng. In no event will catalog or advertised prices be
accepted after a bid opening.

(i) A copy of the catalog or advertised price and
specifications may be attached to the requisition received by
the procurenent official; or

(1i) The procurenent official or the requesting agency
may | ocate catal og or advertised prices; or

(iii) A vendor may submit catalog or advertised prices as
a bid.

(b) The catalog or advertised price must neet or exceed
the specifications, terns, and conditions and be the | owest
accept abl e bi d.

(13) The «currently advertised or established catalog
price is tabulated and recorded as a bid fromthe supplier for
t he i nspection of all bidders.

(14) Only the procurenment official of the division or
purchasing agency can nake the final determ nation of
acceptance or rejection of the bids or publicly advertised or
est abl i shed catal og prices.

(15) The division or using agency may use federal supply
schedul es established by the general services admnistration
as one source of a bid. The federal supply schedule item nust
nmeet or exceed the specifications, ternms, and conditions of
the invitation for bid and nust be the |owest acceptable bid
in order to be selected. The pertinent supply schedul e nust be
recorded as a bid fromthe supplier for the inspection of all
bi dder s. (Hi story: 18-4-221, MCA; | MP, 18-4-303, MCA; NEW
1983 MAR p. 1918, Eff. 12/30/83; AMD, 1986 MAR p. 242, Eff.
2/ 28/ 86; AMD, 1987 MAR p. 1961, Eff. 10/30/87; AMD, 1987 MAR

. 2144, Eff. 11/28/87; AMD, 1990 MAR p. 1770, Eff. 9/14/90;
AMD, 1994 MAR p. 383, Eff. 2/25/94; AMD, 1995 MAR p. 1788,
Eff. 9/15/95; AMD, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2000
MAR p. 65, Eff. 2/1/00; AMD, 2001 MAR p. 2009, Eff. 10/12/01.)
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2.5.602 COWPETITIVE SEALED PROPOSAL (1) "Conpetitive
seal ed proposal™ is a procurenent option allowing the award to
be based upon an evaluation process using stated criteria to
arrive at a contract that will be the nost advantageous to the
state.

(2) Conpetitive sealed proposals, solicited through a
request for proposals may be practical when one or nore of the
foll owi ng conditions exist:

(a) the contract needs to be other than a fixed-price

type;

(b) oral or witten discussions may need to be conducted
with offerors concerning technical and price aspects of their
pr oposal ;

(c) offerors nmay need to be afforded the opportunity to
revise their proposal, including prices;

(d) award may need to be based upon a conparative
eval uation as stated in the request for proposals of differing
price, quality, and contractual factors in order to determ ne
t he nost advantageous offering to the state. Quality factors
i nclude technical and performance capability and the content
of the technical proposal; or

(e) price wll only be one of several criteria
considered in determning an award, if evaluated at all.

(3) The request for proposals nust be prepared in
accordance with ARM 2.5.601(2) through (4) and nust also
i ncl ude:

(a) a statenent that discussions nmay be conducted with
one or nore offerors who submt proposals, but that proposals

may be accepted and a contract issued wthout such
di scussi ons; and

(b) the criteria that wll be used to evaluate the
proposal s.

(4) Facsimle transmssion of a proposal is only

acceptable on an exception basis with prior approval of the
procurenent officer.

(5) Proposals shall be tine-stanped upon receipt and
held in a secure place by an enpl oyee of the agency until the
establ i shed tine.

(6) After the time established for recei pt of proposals,
a procurenent officer shall open the proposals and inspect the
proposals for material not available for public inspection
pursuant to 18-4-304 and 18-4-308, MCA. The procurenent
officer will renmove this material and then make the remai nder
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of the proposal available for public inspection. Oferors
submtting a proposal containing a <claim to shield
confidential information pursuant to 18-4-304(4(a), (b) and
(d), MA, nust include a statenent that attests to the
offeror's acceptance of the legal and financial responsibility
for defending the claim |In addition, any claim to shield
trade secret material nust be made by an offeror’'s | egal
counsel using the affidavit form prescribed by the division.

(7) For the purpose of conducting discussions, proposals
shall be initially classified as:

(a) responsive; or
b) non-responsive.
i) Proposals may be found non-responsive any tine
t he eval uation process if:
A) any of the required information is not provided;

(B) the submitted price is found to be excessive or
i nadequate as neasured by criteria stated in the request for
proposal s; or

(

|
during
(

(G the proposal is not within the plans and
specifications described and required in the request for
pr oposal .

(1i) Non-responsive proposals wll be elimnated from

further consideration.

(8) Discussions may be held wth one or nore offerors
to:

(a) pronote understanding of the state's requirenents
and the offerors' proposals; and

(b) facilitate arriving at a contract that will be nost
advantageous to the state taking into consideration al
criteria set forth in the request for proposals.

(c) Discussions may i ncl ude or al present ati ons,
interviews, denonstrations, responses to specific questions,
nodi fi cati ons, and negoti ati ons.

(d) At the discretion of the procurenment officer, one or
nore offerors may be provided an opportunity to submt a best
and final offer if additional information is required in order
to reach a final decision. Unless the request for proposals so
states, a best and final offer may not be requested from the
of feror(s) on price al one.

(9) References and t he credit and fi nanci al
responsibility of the offerors may be verified as appropriate.
(10) The evaluation shall be based on the evaluation

criteria set forth in the request for proposals. The
eval uators shall exercise discretion in assigning points or
value to a proposal, which involves a judgnmental assessnent of
the evaluation criteria. The award nust be nmade to the
responsive and responsible offeror whose proposal best neets
t he evaluation criteria.
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(11) The departnent reserves the right to negotiate with
one or nore offerors for the award of a contract that is nost
advant ageous to the state. The departnent reserves the right
to award a contract w thout negotiations or to reject any or
al | proposals.

(12) Interested parties are responsible for meking their
own arrangenents to nmake copies of proposal materials.

(13) Multiple award contracts are allowable if determ ned
to be in the best interest of the state. (H story: 18-4-221,
MCA; | MP, 18-4-304, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83;
AND, 1985 MAR p. 244, Eff. 3/15/85; AMD, 1987 MAR p. 1961,
Eff. 10/30/87; AMD, 1987 MAR p. 2144, Eff. 11/28/87; AMD, 1990
MAR p. 1770, Eff. 9/14/90; AMD, 1995 MAR p. 1788, Eff.
9/ 15/ 95; AMD, 1997 MAR p. 193 TEfF. 1/ 28/ 97; AMD, 1997 MAR p
1816, Eff. 10/7/97; AMD, 2000 MAR p. 65, Eff. 2/1/00.)

2.5.603 SMALL PURCHASES OR LIMTED SOICTATIONS OF
SUPPLIES AND SERVICES (1) The division or state agency nmay
procure supplies or services when the total contract value
will be $5,000 or less using a purchase technique that best
neets the agency's needs.

(2) The division or state agency, if authorized in a
witten del egati on agreenent, may procure supplies or services
with a total contract value between $5,001 and $25, 000 using a
l[imted solicitation procedure. This procedure requires a

mnimm of three viable witten or oral quotations, if
avai |l abl e. The |imted solicitation procedure nust be
docunented and, wherever practical, wuse the departnent's

vendor i st.

(3) This rule does not apply to controlled itens
pur chased through exclusive term contracts, requisition tine
schedules, the <central stores program or print and nai
services unless specifically delegated in a witten del egation
agreenent to the agency.

(4) Procurements shall not be artificially divided or

sequenced to avoid using the other source selection nethods
set forth in Title 18, chapter 4, MCA (Hi story: 18- 4- 221,
MCA; | MP, 18-4-305, NCA NEW 1983 MAR p. 1918, Eff. 12/30/83
AND, 1985 MAR p. 244 Eff. 3/15/85;, AMD, 1986 I\/ARp 242, Eff.
2/28/86 AMD, 1987 MAR p. 1961, Eff 10/30/87 AND, 1987 MAR
: 2144, Eff. 11/ 28/ 87; AND, 1990 MAR p. 1770 Eff. 9/ 14/ 90;
AVD, 1994 MAR p. 383, Eff. 2/25/94; AM, 1995 MAR p. 2241,
Eff. 11/1/95; AM, 1997 MAR p. 1816, Eff. 10/7/97; AMD, 2001
MAR p. 2009, Eff. 10/12/01.)
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2.5.604 SOLE SOURCE PROCUREMENT (1) The provisions of
this rule apply to all sole source procurenents of $5,000 or
greater unless exigency procurenents described in ARM 2.5.605
are necessary.

(2) Sole source procurenent is permssible under the
foll owi ng circunstances:

(a) the conpatibility of current services or equipnent,
accessori es, or repl acenent parts IS t he par anount
consi derati on;

(b) there is no existent equival ent product; or

(c) only one source is acceptable or suitable for the
supply or service item

(3) For purchases with a total contract value greater
than $5,000, the determination as to whether a procurenent
shall be nade as a sole source shall be made by the division,
unl ess specifically authorized in a witten agency del egation
agreenent. In cases of reasonable doubt, conpetition should be
solicited. A request by a state agency to the division that a
procurenent be restricted to one vendor nust be acconpani ed by
a witten justification.

(4) The procurenent officer may conduct negotiations, as
appropriate, as to price, delivery, and terns.

(5) For the purpose of conplying with 18-4-306, MCA, a
record of sole source procurenents greater than $5,000 shal
be maintained by the procuring agency using the "Sole Source
Procurenment Justification" form provided by the departnent.

(6) The following itenms do not require sole source
justification and shall be purchased directly by the agency
regardl ess of del egated authority:

(a) professional |icenses;

(b) dues to associations;
(c)
(d)

renewal of software |icense agreenents; or
purchase or renewal of maintenance agreenents for
sof tware or hardware; or
(e) publications available only from a single supplier.
(History: 18-4-221, MCA; | MP, 18-4-306, MCA; NEW 1983 MAR p
1918, Eff. 12/30/83; AMD, 1987 MAR p. 1961, Eff. 10/30/87;

AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 MAR p. 383

Eff. 2/25/94; AMD, 1995 MAR p. 2241, Eff. 11/1/95; AMD, 1997
MAR p. 1816, Eff. 10/7/97; AMD, 2000 MAR p. 65, Eff. 2/1/00
AMD, 2001 MAR p. 2009, Eff. 10/12/01; AMD, 2002 MAR p. 2651

Eff. 9/27/02.)

2.5.605 EXI GENCY PROCURENMENTS (1) An exi gency
procurement of $5,000 or greater shall be linmted to those
supplies or services necessary to neet the exigency, as
defined in ARM 2. 5. 201.

2-172 9/ 30/ 02 ADM NI STRATI VE RULES OF MONTANA



STATE PROCUREMENT 2.5.606

(2) The determnation as to whether a procurenent shal
be made as an exigency procurenent shall be nade by the
agency. The determ nation nust be in witing and nust state
the basis for an exigency procurenent and for the selection of
a particul ar vendor

(3) The procedure used shall be selected to assure that
the required supplies or services are procured in tinme to neet
t he exigency. However, such conpetition as is practicable
shal | be obtai ned.

(4) A record of each exigency procurenent shall be nade
as soon as practicable and shall set forth:

(a) the vendor's nane;

(b) the amount and type of the contract;

(c) alisting of the supplies or services procured under
t he contract; and

(d) the witten docunent ati on required in (2).
(Hi story: 18-4-221, MCA, | MP, 18-4-133, MCA; NEW 1983 MAR p.
1918, Eff. 12/30/83 ANMD, 1985 MAR p. 244 Eff. 3/15/85; AM,
1990 MAR p. 1770, Eff 9/14/90 ANMD, 1994 MAR p. 2481, Eff.
10/ 28/ 94; AND, 1997 MAR p. 193, Eff. 1/28/97.)

2.5.606 PROCUREMENT OF USED EQUI PMENT (1) Purchase of
used equipnent is allowable if in the best interest of the
st at e.

(2) Unless justified as sole source or exigency, the
award of the contract wll be nade by identifying the
requi renents and proceeding with the conpetitive bidding or
proposal process, pursuant to ARM 2.5.601.

(3) Criteria to consider in making this determ nation
i ncl ude:

(a) consideration of the type, use and |ife expectancy
of new versus used equi prent;

(b) <conparing the purchase price of new and used
equi pnment ;

(c) conparing the price and general condition of used
equi pnent anong several vendors;

(d) consideration of the freight charges and FOB point;

(e) investigation of manuf act ur er or br and and
avai lability of warranty, maintenance, and parts;

(f) clarification of paynent terns. (Hi story: 18- 4-
221, MCA; | MP, 18-4-221, MCA;, NEW 1986 MAR p. 242, Eff.
2/ 28/ 86; AND, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1994 NMAR p.
2481, Eff. 10/ 28/ 94. )

ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 01 2-173



2.5.607 ADM NI STRATI ON

2.5. 607 PROCUREMENT FROM SHELTERED WORKSHOPS OR WORK
ACTIVITY CENTERS (1) State agencies may purchase supplies
and services from sheltered workshops as defined in 18-5-101,
MCA. Such purchases are exenpt from conpetitive bidding |aws
and rules and nmay be made directly.

(2) The division will mintain a list of certified
shel tered workshops or work activity centers, as defined in
18-5-101, MCA, located in the state. The list will include
the supplies and services provided by each. The list wll be

avai l able to user agencies. (Hi story: 18-5-102, MCA;, 1M,
18-5-102 and 18-5-103, MCA;, NEW 1986 MAR p. 242, Eff.
2/ 28/ 86; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1995 MAR p.
1788, Eff. 9/15/95; AMD, 1997 MAR p. 1816, Eff. 10/7/97.)

2.5.608 DI RECT NEGOTI ATI ON (1) When none of the
invitations for bids or requests for proposals received in
response to a valid solicitation are from a responsi ble and
responsi ve bidder or offeror, as defined in 18-4-301, MCA, the
procurenment officer may:

(a) cancel and reissue the solicitation. | f t he
procurenent officer reissues the solicitation, the procurenent
officer shall attenpt to increase the nunber of potential
vendors and may nodify any specification in the origina
solicitation to enhance vendor participation; or

(b) if approved by the departnent, directly negotiate
with a vendor or vendors if the procurenent officer determ nes
that a second or subsequent solicitation would also be
unsuccessful . The procur enent of ficer may conduct
negoti ati ons as appropriate, as to price, delivery, and terns.

(2) Subject to conditions in (1) and the intent of 18-4-
122, MCA, the determnation as to whether a procurenent wll
be made by direct negotiation nust be in witing, nust state
the basis for the direct negotiation and for the selection of
a particular vendor, and nust be approved by the departnent.
(Hi story: 18-4-133 and 18-4-221, MCA; | M, 18-4-133, MCA;
NEW 2001 MAR p. 2009, Eff. 10/12/01.)
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2.5.609 ALTERNATI VE PROCUREMENT METHODS (1) An agency
may request authorization from the departnent to pursue an
alternative procurement nethod for obtaining a supply or
servi ce.

(2) If an alternative procurement nethod is approved,
t he departnent shall:

(a) conduct the procurenment on behal f of the agency;

(b) notify pot enti al vendor s of the alternative
procurenent nethod being used for the supply or service; and

(c) nmake a witten determnation as to the success of
t he nethod. (Hi story: 18-4-221, MCA, 1M, 18-4-302, MCA;
NEW 2001 MAR p. 2009, Eff. 10/ 12/ 01. )
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Sub- Chapter 7
Sur pl us Property
2.5.701 AUTHORITY TO DISPOSE OF SUPPLIES (1) State

agencies may not transfer, sell, trade, or otherw se dispose
of supplies owned by the state without witten authorization
of the property and supply bureau. A departnment or

| egislative or judicial entity may transfer surplus supplies
between the various units of that departnment or |egislative or
judicial entity.

(2) State agencies shall notify the division' s property
and supply bureau of all surplus supplies on forns avail able
at the bureau. The entity may suggest a dollar value per item
or per lot, but the suggestion does not constitute the m ninmm
sale or transfer anount. The figures are not public
information prior to transfer or sale. (Hi story: 18- 4- 226,
MCA; | MP, 18-4-226, MCA; NEW 1983 MAR p. 1918, Eff. 12/30/83;
AMD, 1990 MAR p. 1770, Eff. 9/14/90.)

2.5.702 DISPOSITION OF SURPLUS SUPPLI ES (1) The
division's property and supply bureau shall transfer surplus
supplies to other state agencies and other units of
gover nnent .

(2) Surplus supplies nust be offered to the public
t hrough conpetitive sealed bids, public auction, established
mar kets, or posted prices. It is recognized, however, that
sone types and classes of itenms can be sold or disposed of
nore readily and advantageously by other neans, including
barter. In such cases and al so where the nature of the supply
or unusual circunstances call for its sale to be restricted or
controlled, the division my enploy such other neans,
including appraisal, if the division mnmakes a witten
determ nation that such procedure is advantageous to the
state. On sales greater than $300, only United States posta
noney orders, certified checks, cashier's checks or business
checks may be accept ed.

(3) Conpetitive seal ed bi ddi ng:

(a) If a sale is to be nmade by conpetitive sealed
bi dding, notice of the sale nust be given at |east 10 days
before the date set for opening bids by:

(i) mailing a request for sale bids to prospective
bi dders, including those bidders on lists maintained at the
property and supply bureau for this purpose; and

(11) newspaper advertisenment may al so be used.
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(b) The request for sale bids nust |ist the supplies
offered for sale; designate their |ocation and how they nay be
i nspected; and state the terns and conditions for bid opening.
Bi ds shall be opened publicly.

(c) Award nust be made in accordance with the provisions
of the request for sale bids to the highest responsive and
responsi ble bidder, if the price offered by such bidder is
acceptable to the division. If the price is not acceptable
t he di vi si on may:

(i) reject the bids in whole or in part and negotiate
the sale, but the negotiated sale price nust be higher than
t he hi ghest responsive and responsi bl e bidder's price; or

(ii) resolicit bids.

(4) Auctions: Supplies may be sold at auction. When
appropriate, an experienced auctioneer should be used to cry
the sale and assist in preparation of the sale. The

solicitation to bidders should stipulate all the ternms and
conditions of any sale.

(5) Established markets: Established markets are pl aces
where supplies such as |ivestock and produce are regularly
sold in wholesale |lots, and prices are set by open

conpetition. Surplus supplies may be sold in established
mar kets for such suppli es.
(6) Posted prices: Surplus supplies my be sold at

posted prices as determned by the division when such prices
are based on fair market value and the sale is conducted
pursuant to witten procedures established by the division.

(7) Trade-ins: Surplus supplies may be traded-in only
if the division determnes the trade-in value is expected to
equal or exceed the value estimted to be obtained through the
sal e or other disposition of the supplies.

(8) The state may permt |ocal governnments, non-profit
organi zations, or private businesses to participate in an
auction or other appropriate marketing nethods. (H story:
18-4-226, MCA, 1 MP, 18-4-226, MCA;, NEW 1983 MAR p. 1918, Eff.
12/30/83; AMD, 1990 MAR p. 1770, Eff. 9/14/90; AMD, 1997 MAR
p. 193, Eff. 1/28/97.)
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STATE PROCUREMENT 2.5.801
Sub- Chapter 8
Federal Surplus Property Program

2.5.801 ADOPTI ON OF STATE PLAN OF OPERATION - FEDERAL
SURPLUS PROPERTY (1) As authorized by 18-5-202, MCA, the
departnment of admnistration (hereinafter departnent) hereby
adopts and incorporates by reference the "State of Mntana,
Federal Surplus Property Plan of QOperation in Conpliance with
41 FR 101-44 and Public Law 94-519" (referred herein as the
State Plan of Operation) promulgated by the departnent and
filed with the general services admnistration of the United
States governnment on July 1, 1977, and as revised March 19,
1984, pursuant to section 201(j)(4) of the Federal Property
and Adm nistrative Services Act of 1949 (40 USC 484). The
state plan of operation establishes the operating procedure
and practices to be followed by the departnment for the fair
and equitable distribution of federal surplus ©personal
property to those units of state and |ocal governnent and
certain nonprofit, t ax- exenpt, educat i onal and heal th
institutions as are deternmined to be eligible to receive such
surplus personal property under section 203(j) of the act.
Copi es of the state plan of operation nay be obtained fromthe
Department of Adm nistration, General Services Division, P.O
Box 200137, Helena, Mntana 59620-0137. (Hi story: 18-5-202,
MCA; 1 MP, 18-5-202, MCA;, NEW 1984 MAR p. 956, Eff. 6/29/84;

AMD, 1995 MAR p. 2241, Eff. 11/1/95.)

NEXT PACGE | S 2-255
ADM NI STRATI VE RULES OF MONTANA 12/ 31/ 01 2-193



